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The Philosophy Problems and Solutions on Intellectual Property Essentialism
——— Based on the perspective of Wittgenstein＇s later philosophy
LIU Wen-xian
( Law School，Xiamen University，Xiamen 361005 China)
Abstract: Intellectual property essentialism seeks the foundation and essence of intellectual
property，exploring the certainty and the first principle． But intellectual property is
full of paradox in theory，which makes the whole theory in difficulties． And the later
Wittgenstein＇s anti-essentialism philosophy theory，including language games，family
resemblance，life form，can help theory of intellectual property to complete the
redemption． Intellectual property have no common essence and no the certainty of
the first principle，only have specific usage and family resemblance．
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在任何像 X 的非关系特征这样的东西，就好像不存在像 X 的内在本性、本质这样的东西一
样”［20］。还有最著名的反本质主义维特根斯坦，下文重点介绍，这些反本质主义者基本立场






































































































































































文学艺术作品著作权; 而 1961 年的《保护表演者、录音制作者和广播组织的国际公约》则增
加了对表演者、录音制作者和广播组织邻接权的保护; 1967 年建立世界知识产权组织增加了

















































为原告的主张无法律依据。而一审法院依我国 1990 年著作权法第 10 条第 5 款支持了原告

















① 案件具体信息参见人民法院网 http: / /www． chinacourt． org /article /detail /2002 /06 / id /5983． shtml．
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